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whether or not they are included in calcu-
lating the number of purchasers. Clients of
an investment adviser or customers of a
broker or dealer shall be considered the
“purchasers’” under Regulation D regardless
of the amount of discretion given to the in-
vestment adviser or broker or dealer to act
on behalf of the client or customer.

(f) Executive officer. Executive officer
shall mean the president, any vice
president in charge of a principal busi-
ness unit, division or function (such as
sales, administration or finance), any
other officer who performs a policy
making function, or any other person
who performs similar policy making
functions for the issuer. Executive offi-
cers of subsidiaries may be deemed ex-
ecutive officers of the issuer if they
perform such policy making functions
for the issuer.

(g) Issuer. The definition of the term
issuer in section 2(4) of the Act shall
apply, except that in the case of a pro-
ceeding under the Federal Bankruptcy
Code (11 U.S.C. 101 et seq.), the trustee
or debtor in possession shall be consid-
ered the issuer in an offering under a
plan or reorganization, if the securities
are to be issued under the plan.

(h) Purchaser representative. Purchaser
representative shall mean any person
who satisfies all of the following condi-
tions or who the issuer reasonably be-
lieves satisfies all of the following con-
ditions:

(1) Is not an affiliate, director, officer
or other employee of the issuer, or ben-
eficial owner of 10 percent or more of
any class of the equity securities or 10
percent or more of the equity interest
in the issuer, except where the pur-
chaser is:

(i) A relative of the purchaser rep-
resentative by blood, marriage or adop-
tion and not more remote than a first
cousin;

(ii) A trust or estate in which the
purchaser representative and any per-
sons related to him as specified in
paragraph (h)(1)(i) or (h)(1)(iii) of this
section collectively have more than 50
percent of the beneficial interest (ex-
cluding contingent interest) or of
which the purchaser representative
serves as trustee, executor, or in any
similar capacity; or

(iii) A corporation or other organiza-
tion of which the purchaser representa-
tive and any persons related to him as

§230.502

specified in paragraph (h)(1)(i) or
(h)(1)(ii) of this section collectively are
the beneficial owners of more than 50
percent of the equity securities (ex-
cluding directors’ qualifying shares) or
equity interests;

(2) Has such knowledge and experi-
ence in financial and business matters
that he is capable of evaluating, alone,
or together with other purchaser rep-
resentatives of the purchaser, or to-
gether with the purchaser, the merits
and risks of the prospective invest-
ment;

(3) Is acknowledged by the purchaser
in writing, during the course of the
transaction, to be his purchaser rep-
resentative in connection with evalu-
ating the merits and risks of the pro-
spective investment; and

(4) Discloses to the purchaser in writ-
ing a reasonable time prior to the sale
of securities to that purchaser any ma-
terial relationship between himself or
his affiliates and the issuer or its affili-
ates that then exists, that is mutually
understood to be contemplated, or that
has existed at any time during the pre-
vious two years, and any compensation
received or to be received as a result of
such relationship.

NOTE 1: A person acting as a purchaser rep-
resentative should consider the applicability
of the registration and antifraud provisions
relating to brokers and dealers under the Se-
curities Exchange Act of 1934 (Exchange Act)
(156 U.S.C. 78a et seq., as amended) and relat-
ing to investment advisers under the Invest-
ment Advisers Act of 1940.

NOTE 2: The acknowledgment required by
paragraph (h)(3) and the disclosure required
by paragraph (h)(4) of this section must be
made with specific reference to each prospec-
tive investment. Advance blanket acknowl-
edgment, such as for all securities transactions
or all private placements, is not sufficient.

NOTE 3: Disclosure of any material rela-
tionships between the purchaser representa-
tive or his affiliates and the issuer or its af-
filiates does not relieve the purchaser rep-
resentative of his obligation to act in the in-
terest of the purchaser.

[47 FR 11262, Mar. 16, 1982, as amended at 53
FR 7868, Mar. 10, 1988; 54 FR 11372, Mar. 20,
1989]

§230.502 General conditions to be met.

The following conditions shall be ap-
plicable to offers and sales made under
Regulation D (§§230.501-230.508):
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(a) Integration. All sales that are part
of the same Regulation D offering must
meet all of the terms and conditions of
Regulation D. Offers and sales that are
made more than six months before the
start of a Regulation D offering or are
made more than six months after com-
pletion of a Regulation D offering will
not be considered part of that Regula-
tion D offering, so long as during those
six month periods there are no offers or
sales of securities by or for the issuer
that are of the same or a similar class
as those offered or sold under Regula-
tion D, other than those offers or sales
of securities under an employee benefit
plan as defined in rule 405 under the
Act (17 CFR 230.405).

NOTE: The term offering is not defined in
the Act or in Regulation D. If the issuer of-
fers or sells securities for which the safe har-
bor rule in paragraph (a) of this §230.502 is
unavailable, the determination as to whether
separate sales of securities are part of the
same offering (i.e., are considered integrated)
depends on the particular facts and cir-
cumstances. Generally, transactions other-
wise meeting the requirements of an exemp-
tion will not be integrated with simulta-
neous offerings being made outside the
United States in compliance with Regulation
S. See Release No. 33-6863.

The following factors should be considered
in determining whether offers and sales
should be integrated for purposes of the ex-
emptions under Regulation D:

(a) Whether the sales are part of a single
plan of financing;

(b) Whether the sales involve issuance of
the same class of securities;

(c) Whether the sales have been made at or
about the same time;

(d) Whether the same type of consideration
is being received; and

(e) Whether the sales are made for the
same general purpose.

See Release 33-4552 (November 6, 1962) [27 FR
11316].

(b) Information requirements—(1) When
information must be furnished. If the
issuer sells securities under §230.505 or
§230.506 to any purchaser that is not an
accredited investor, the issuer shall
furnish the information specified in
paragraph (b)(2) of this section to such
purchaser a reasonable time prior to
sale. The issuer is not required to fur-
nish the specified information to pur-
chasers when it sells securities under
§230.504, or to any accredited investor.

17 CFR Ch. Il (4-1-11 Edition)

NOTE: When an issuer provides information
to investors pursuant to paragraph (b)(1), it
should consider providing such information
to accredited investors as well, in view of the
anti-fraud provisions of the federal securities
laws.

(2) Type of information to be furnished.
(i) If the issuer is not subject to the re-
porting requirements of section 13 or
15(d) of the Exchange Act, at a reason-
able time prior to the sale of securities
the issuer shall furnish to the pur-
chaser, to the extent material to an
understanding of the issuer, its busi-
ness and the securities being offered:

(A) Non-financial statement informa-
tion. If the issuer is eligible to use Reg-
ulation A (§230.251-263), the same kind
of information as would be required in
Part II of Form 1-A (§239.90 of this
chapter). If the issuer is not eligible to
use Regulation A, the same kind of in-
formation as required in Part I of a
registration statement filed under the
Securities Act on the form that the
issuer would be entitled to use.

(B) Financial statement information—
(I) Offerings up to $2,000,000. The infor-
mation required in Article 8 of Regula-
tion S-X (§210.8 of this chapter), except
that only the issuer’s balance sheet,
which shall be dated within 120 days of
the start of the offering, must be au-
dited.

(2) Offerings up to $7,500,000. The fi-
nancial statement information re-
quired in Form S-1 (§239.10 of this
chapter) for smaller reporting compa-
nies. If an issuer, other than a limited
partnership, cannot obtain audited fi-
nancial statements without unreason-
able effort or expense, then only the
issuer’s balance sheet, which shall be
dated within 120 days of the start of the
offering, must be audited. If the issuer
is a limited partnership and cannot ob-
tain the required financial statements
without unreasonable effort or expense,
it may furnish financial statements
that have been prepared on the basis of
Federal income tax requirements and
examined and reported on in accord-
ance with generally accepted auditing
standards by an independent public or
certified accountant.

(3) Offerings over $7,500,000. The finan-
cial statement as would be required in
a registration statement filed under
the Act on the form that the issuer
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would be entitled to use. If an issuer,
other than a limited partnership, can-
not obtain audited financial state-
ments without unreasonable effort or
expense, then only the issuer’s balance
sheet, which shall be dated within 120
days of the start of the offering, must
be audited. If the issuer is a limited
partnership and cannot obtain the re-
quired financial statements without
unreasonable effort or expense, it may
furnish financial statements that have
been prepared on the basis of Federal
income tax requirements and examined
and reported on in accordance with
generally accepted auditing standards
by an independent public or certified
accountant.

(C) If the issuer is a foreign private
issuer eligible to use Form 20-F
(§249.220f of this chapter), the issuer
shall disclose the same kind of infor-
mation required to be included in a
registration statement filed under the
Act on the form that the issuer would
be entitled to use. The financial state-
ments need be certified only to the ex-
tent required by paragraph (b)(2)(i) (B)
(I), (2) or (3) of this section, as appro-
priate.

(ii) If the issuer is subject to the re-
porting requirements of section 13 or
15(d) of the Exchange Act, at a reason-
able time prior to the sale of securities
the issuer shall furnish to the pur-
chaser the information specified in
paragraph (b)(2)(ii)(A) or (B) of this
section, and in either event the infor-
mation specified in paragraph
(b)(2)(i1)(C) of this section:

(A) The issuer’s annual report to
shareholders for the most recent fiscal
year, if such annual report meets the
requirements of Rules 14a-3 or 14c-3
under the Exchange Act (§240.14a-3 or
§240.14c-3 of this chapter), the defini-
tive proxy statement filed in connec-
tion with that annual report, and if re-
quested by the purchaser in writing, a
copy of the issuer’s most recent Form
10-K (§249.310 of this chapter) under the
Exchange Act.

(B) The information contained in an
annual report on Form 10-K (§249.310 of
this chapter) under the Exchange Act
or in a registration statement on Form
S-1 (§239.11 of this chapter) or S-11
(§239.18 of this chapter) under the Act
or on Form 10 (§249.210 of this chapter)
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under the Exchange Act, whichever fil-
ing is the most recent required to be
filed.

(C) The information contained in any
reports or documents required to be
filed by the issuer under sections 13(a),
14(a), 14(c), and 15(d) of the Exchange
Act since the distribution or filing of
the report or registration statement
specified in paragraphs (b)(2)(ii) (A) or
(B), and a brief description of the secu-
rities being offered, the use of the pro-
ceeds from the offering, and any mate-
rial changes in the issuer’s affairs that
are not disclosed in the documents fur-
nished.

(D) If the issuer is a foreign private
issuer, the issuer may provide in lieu of
the information specified in paragraph
(b)(2)(i1) (A) or (B) of this section, the
information contained in its most re-
cent filing on Form 20-F or Form F-1
(§239.31 of the chapter).

(iii) Exhibits required to be filed with
the Commission as part of a registra-
tion statement or report, other than an
annual report to shareholders or parts
of that report incorporated by ref-
erence in a Form 10-K report, need not
be furnished to each purchaser that is
not an accredited investor if the con-
tents of material exhibits are identi-
fied and such exhibits are made avail-
able to a purchaser, upon his or her
written request, a reasonable time be-
fore his or her purchase.

(iv) At a reasonable time prior to the
sale of securities to any purchaser that
is not an accredited investor in a trans-
action under §230.505 or §230.506, the
issuer shall furnish to the purchaser a
brief description in writing of any ma-
terial written information concerning
the offering that has been provided by
the issuer to any accredited investor
but not previously delivered to such
unaccredited purchaser. The issuer
shall furnish any portion or all of this
information to the purchaser, upon his
written request a reasonable time prior
to his purchase.

(v) The issuer shall also make avail-
able to each purchaser at a reasonable
time prior to his purchase of securities
in a transaction under §230.505 or
§230.506 the opportunity to ask ques-
tions and receive answers concerning
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the terms and conditions of the offer-
ing and to obtain any additional infor-
mation which the issuer possesses or
can acquire without unreasonable ef-
fort or expense that is necessary to
verify the accuracy of information fur-
nished under paragraph (b)(2) (i) or (ii)
of this section.

(vi) For business combinations or ex-
change offers, in addition to informa-
tion required by Form S-4 (17 CFR
239.25), the issuer shall provide to each
purchaser at the time the plan is sub-
mitted to security holders, or, with an
exchange, during the course of the
transaction and prior to sale, written
information about any terms or ar-
rangements of the proposed trans-
actions that are materially different
from those for all other security hold-
ers. For purposes of this subsection, an
issuer which is not subject to the re-
porting requirements of section 13 or
15(d) of the Exchange Act may satisfy
the requirements of Part I.B. or C. of
Form S-4 by compliance with para-
graph (b)(2)(1) of this §230.502.

(vii) At a reasonable time prior to
the sale of securities to any purchaser
that is not an accredited investor in a
transaction under §230.505 or §230.506,
the issuer shall advise the purchaser of
the limitations on resale in the manner
contained in paragraph (d)(2) of this
section. Such disclosure may be con-
tained in other materials required to
be provided by this paragraph.

(c) Limitation on manner of offering.
Except as provided in §230.504(b)(1), nei-
ther the issuer nor any person acting
on its behalf shall offer or sell the secu-
rities by any form of general solicita-
tion or general advertising, including,
but not limited to, the following:

(1) Any advertisement, article, notice
or other communication published in
any newspaper, magazine, or similar
media or broadcast over television or
radio; and

(2) Any seminar or meeting whose
attendees have been invited by any
general solicitation or general adver-
tising; Provided, however, that publica-
tion by an issuer of a notice in accord-
ance with §230.135¢ or filing with the
Commission by an issuer of a notice of
sales on Form D (17 CFR 239.500) in
which the issuer has made a good faith
and reasonable attempt to comply with

17 CFR Ch. Il (4-1-11 Edition)

the requirements of such form, shall
not be deemed to constitute general so-
licitation or general advertising for
purposes of this section; Provided fur-
ther, that, if the requirements of
§230.135e are satisfied, providing any
journalist with access to press con-
ferences held outside of the United
States, to meetings with issuer or sell-
ing security holder representatives
conducted outside of the United States,
or to written press-related materials
released outside the United States, at
or in which a present or proposed offer-
ing of securities is discussed, will not
be deemed to constitute general solici-
tation or general advertising for pur-
poses of this section.

(d) Limitations on resale. Except as
provided in §230.504(b)(1), securities ac-
quired in a transaction under Regula-
tion D shall have the status of securi-
ties acquired in a transaction under
section 4(2) of the Act and cannot be
resold without registration under the
Act or an exemption therefrom. The
issuer shall exercise reasonable care to
assure that the purchasers of the secu-
rities are not underwriters within the
meaning of section 2(11) of the Act,
which reasonable care may be dem-
onstrated by the following:

(1) Reasonable inquiry to determine
if the purchaser is acquiring the securi-
ties for himself or for other persons;

(2) Written disclosure to each pur-
chaser prior to sale that the securities
have not been registered under the Act
and, therefore, cannot be resold unless
they are registered under the Act or
unless an exemption from registration
is available; and

(3) Placement of a legend on the cer-
tificate or other document that evi-
dences the securities stating that the
securities have not been registered
under the Act and setting forth or re-
ferring to the restrictions on transfer-
ability and sale of the securities.

While taking these actions will estab-
lish the requisite reasonable care, it is
not the exclusive method to dem-
onstrate such care. Other actions by
the issuer may satisfy this provision.
In addition, §230.502(b)(2)(vii) requires
the delivery of written disclosure of
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the limitations on resale to investors
in certain instances.

[47 FR 11262, Mar. 16, 1982, as amended at 47
FR 54771, Dec. 6, 1982; 53 FR 7869, Mar. 11,
1988; 54 FR 11372, Mar. 20, 1989; 55 FR 18322,
May 2, 1990; 56 FR 30054, 30055, July 1, 1991; 57
FR 47409, Oct. 16, 1992; 58 FR 26514, May 4,
1993; 59 FR 21650, Apr. 26, 1994; 62 FR 53954,
Oct. 17, 1997; 73 FR 969, Jan. 4, 2008; 73 FR
10615, Feb. 27, 2008]

§230.503 Filing of notice of sales.

(a) When notice of sales on Form D is
required and permitted to be filed. (1) An
issuer offering or selling securities in
reliance on §230.504, §230.505, or §230.506
must file with the Commission a notice
of sales containing the information re-
quired by Form D (17 CFR 239.500) for
each new offering of securities no later
than 15 calendar days after the first
sale of securities in the offering, unless
the end of that period falls on a Satur-
day, Sunday or holiday, in which case
the due date would be the first business
day following.

(2) An issuer may file an amendment
to a previously filed notice of sales on
Form D at any time.

(3) An issuer must file an amendment
to a previously filed notice of sales on
Form D for an offering:

(i) To correct a material mistake of
fact or error in the previously filed no-
tice of sales on Form D, as soon as
practicable after discovery of the mis-
take or error;

(ii) To reflect a change in the infor-
mation provided in the previously filed
notice of sales on Form D, as soon as
practicable after the change, except
that no amendment is required to re-
flect a change that occurs after the of-
fering terminates or a change that oc-
curs solely in the following informa-
tion:

(A) The address or relationship to the
issuer of a related person identified in
response to Item 3 of the notice of sales
on Form D;

(B) An issuer’s revenues or aggregate
net asset value;

©) The minimum investment
amount, if the change is an increase, or
if the change, together with all other
changes in that amount since the pre-
viously filed notice of sales on Form D,
does not result in a decrease of more
than 10%;

§230.504

(D) Any address or state(s) of solici-
tation shown in response to Item 12 of
the notice of sales on Form D;

(E) The total offering amount, if the
change is a decrease, or if the change,
together with all other changes in that
amount since the previously filed no-
tice of sales on Form D, does not result
in an increase of more than 10%;

(F) The amount of securities sold in
the offering or the amount remaining
to be sold;

(G) The number of non-accredited in-
vestors who have invested in the offer-
ing, as long as the change does not in-
crease the number to more than 35;

(H) The total number of investors
who have invested in the offering; or

(I) The amount of sales commissions,
finders’ fees or use of proceeds for pay-
ments to executive officers, directors
or promoters, if the change is a de-
crease, or if the change, together with
all other changes in that amount since
the previously filed notice of sales on
Form D, does not result in an increase
of more than 10%; and

(iii) Annually, on or before the first
anniversary of the filing of the notice
of sales on Form D or the filing of the
most recent amendment to the notice
of sales on Form D, if the offering is
continuing at that time.

(4) An issuer that files an amendment
to a previously filed notice of sales on
Form D must provide current informa-
tion in response to all requirements of
the notice of sales on Form D regard-
less of why the amendment is filed.

(b) How notice of sales on Form D must
be filed and signed. (1) A notice of sales
on Form D must be filed with the Com-
mission in electronic format by means
of the Commission’s Electronic Data
Gathering, Analysis, and Retrieval
System (EDGAR) in accordance with
EDGAR rules set forth in Regulation
S-T (17 CFR Part 232).

(2) Every notice of sales on Form D
must be signed by a person duly au-
thorized by the issuer.

[73 FR 10615, Feb. 27, 2008]
§230.504 Exemption for limited offer-

ings and sales of securities not ex-
ceeding $1,000,000.

(a) Exemption. Offers and sales of se-
curities that satisfy the conditions in
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